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been unreasonably restrained in its ability to compete, Comcast-NBCU should be compelled to

pay damages to the independent network in the amount equal to the forgone licensing revenues

since the discriminatory conduct began with interest. I understand that under the current regime,

the independent network's right to recover forgone licensing revenues has not been affirmed.

236. Finally, as an alternative to the current program-carriage adjudication process, the

Commission should consider employing a baseball-style arbitration process similar to the

method used to adjudicate program-access complaints. Applied here, the independent network

and Comcast-NBCU would proffer carriage proposals, including the tier and the price per

subscriber, and an arbitrator would decide which of the two proposals was more appropriate. In

addition to expediting the process, the baseball-style rules would likely induce Comcast-NBCU

to make a more reasonable carriage offer from the onset of the dispute.

C. Remedies to Address Comcast's Tying of Affiliated Internet Content to the
Purchase of Cable Television Service

237. The evidence presented above suggests that a primary motivation of the proposed

transaction is to extend Comcast's market power into online content and to impair the ability of

OTT providers to compete for Comcast's cable video subscribers. The Commission should

consider the following remedies to address this potential abuse of market power:

238. First, Comcast-NBCU should be barred from tying access to online content on its

Fancast portal (or to an NBC portal) to the purchase of a Comcast-NBCU cable video

subscription or a Comcast-NBCU cable modem subscription. Online users who access the

Internet via an alternative broadband access provider should be permitted to purchase access to

Fancast Xfinity TV content on a standalone basis. Access to premium cable content (such as

HBO) that is replicated on Fancast would require verification of the user's subscription to that

content, presumably from a different MVPD. To steer online users to its bundle (Fancast, cable
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television, and cable modem service), however, Comcast-NBCU could impose a "penalty price"

for Fancast when purchased on a standalone basis by subscribers of rival broadband access

providers. Similar to the a-la-carte restraint suggested above, the Commission could compel

Comcast to offer its MVPD subscribers a rebate from their cable television-cable modem bundle

equal to the retail price for standalone Fancast for those customers who opt out of Fancast.

239. Second, Comcast should be barred from conditioning carriage on an independent

network's agreement not to replicate video programming on the network's online portal.

Similarly, Comcast-NBCU should be barred from conditioning carriage on an independent

network's agreement not to license its programming to an orr video provider.455 The ability of

Comcast to do so shrinks the online portfolio of content, thereby reducing the private returns to

investing in broadband access. Replication of a sports event by an independent sports network on

its portal 24 hours after the event originally airs does not eviscerate the value of airing the event

in real-time on Comcast's cable system; it does create value, however, for the Internet ecosystem

generally, which Comcast perceives to be a long-run threat to its cable television network.

240. Third, within one year of the acquisition, the combined company should be

compelled to divest NBCU',s partial ownership in Hulu.com. Given the pivotal role that

Hulu.com plays as an aggregator of network television programming on the Internet, and given

the strong likelihood that Comcast would restrict access to Hulu.com, vertical integration here is

simply unwise. Rather than placing (and then policing) access restrictions on Hulu.com for orr

providers, a better course is divestiture. Obvious candidates for acquiring NBCU's shares in

Hulu.com are the other owners of Hulu.com: Fox (News Corp) and ABC Networks (Disney).

Free of any MVPD ownership, if Hulu.com decides to block access to orr providers on a

455. Comcast should also be barred from offering a differential pricing scheme that induces an independent
network not to (a) post its content online or (b) contract with an orr video provider.
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going-forward basis, then the reasons would be unrelated to impairing competition in the supply

of MVPD services.

241. Fourth, the Commission should apply the program access protections to orr

video providers, and it should extend those protections in the event that Comcast-NBCU 's

affiliated programming is ported or replicated online. For example, the program access

provisions currently prevent Comcast from denying its MVPD rivals access to Versus so long as

Versus is delivered via satellite. (The weaknesses of the program access provisions and a

potential cure are discussed above.) To evade those restrictions, the new entity could transfer

certain must-have content from Versus to the Internet. To make matters concrete, if Comcast

were to broadcast Sunday Night Football games (currently aired on NBC) on Versus, and if

Comcast were to move those games to its Versus Website, then rival MVPDs would not have

access to that must-have programming. Extension of the program access provisions to the

Internet would ensure that rival MVPDs (and their customers) would have access to (transferred)

online content so long as the rival MVPD had secured a license to the cable television feed of an

affiliated network. As an alternative to extending the program access restrictions to the combined

company's Internet properties, the Commission could simply prevent the new entity from

transferring NBC's affiliated programming to either its affiliated cable networks or to its

affiliated online portals.

242. Fifth, Comcast-NBCU should be barred from tying the purchase of the new

entity's cable television service to its set-top box. Comcast currently allows its cable television

customers to access Fancast online, but ortly from a computer. As described above, Comeast

recognizes the threat that Internet access via the television poses to its cable television system.

Because Comcast cannot be counted on to integrate features such as Wi-Fi access into its set-top
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bOX,456 Comcast should be compelled to permit its cable television customers to purchase a set-

top box from an independent provider.

CONCLUSION

243. For the foregoing reasons, the proposed transaction presents significant antitrust

concerns. In the absence of any merger-specific conditions, the transaction would likely (a)

impair competition in several MVPD markets, (b) weaken independent networks that compete

with Comcast's or NBCU's affiliated networks, (c) retard the development of online video, and

(d) undermine the incentive of rival broadband Internet access providers to invest in network

infrastructure. Given its anticompetitive effects, the Commission should deny the proposed

transaction. In the alternative, should the Commission approve the joint venture, it should

condition its approval on the remedies advocated here.

* * *

I declare under penalty of perjury that, to the best of my knowledge and belief, the foregoing is
true and correct. Executed on June 21, 2010.

~:~5J

456. In contrast, Verizon FiOS, an entrant in the MVPD industry, allows its television customers to access the
Internet via their television by downloading "TV Widgets." See Download TV Widgets, available at
http://www22.verizon.com/ResidentialfaboutFiOS/Overview.htm#widgels.
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18. William Pitt DthatUg Unim, UNIVERSITY OF PrrrsBURGH, SCHOOL OF ARTS & SOENCES, Pittsburgh, PA, Feb. 23,
2007.

19. A rrnuaI Caiferenre, WIRELESS COMMUNICATIONS AsS<XlATION INTERNATIONAL, Washington, D.C., June 27, 2006.
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20. Annual Onferrna!, MEDICAL DEVICE MANuFACTIJRERS AsSOCIATION, Washington, D.C,June 14,2006.

21. Annual Cntft>eno:, AsSOCIATION FOR ADVANCED I.1FE UNDERWRITING, Washington, D.C, May 1, 2006.

22. Enrnpreneur LrIDm? Seril5, I.AFAYETIE Q)llEGE, Easton, PA, Nov. 14,2005.

EDlTOIUAI.S AND MAGAZIN"E ARTIClES

1. Wiry the iP!xre WI7l't Last F= ani W1.ut the Gownm:nt ShaJd (or ShaJdn'~ Do to Prrm:i£ Its SuaJ5sor, MrI.KEN
INSTITIJrE REVIEW (2010), co-authored with Robert W. Hahn.

2. Stnwriining Grrswrer FUwrial PrrmriIn, THE HIll, Oce 13,2009, co-authored with Joseph R Mason.

3. Is G_PrUe Tmnspa:rency Nredai in the M«1iad Di!1Ue Irriustrf., HEALill AFFAIRS (2008), co-authored with Robert W.
Hahn and Keith Klover>.

4. Faxt3 in the HerJxMe: FCCR~ thrr.,g, Merw Re1iew, MrI.KEN INSTITUfE REVIEW (Fm.t Quarter 2008), co
authored with J. Gregory Sidak

5. OI7l't Drink the CAFE Kal-Aid, WALL STREET JOURNAL, Sept. 6, 2007, at A17, co-authored with Robert W.
Vandall.

6. The Knre-Jerk Reaainn.· Miswr/e"tarding the XM/Sirius Merw, WASHINGTON TIMES, Aug. 24,2007, at A19, co
authored with J. Gregory Sidak

7. Nf1: NfJltrality A &diaJlFarmifN<nDisaininatinn, REGUlATION, Summer 2007.

8. TelewnTUIT Wap, WALLSTREETJOURNAL,Julyll, 2007, at A15, co-authored with Robert W. Vandall

9. EamurkedA i7Wm3, WASHINGTON POST, June 27, 2007, at AI9, co-authored with Robert W. Hahn.

10. Na NeutmIity, NATIONALPOST, Mar. 29, 2007, at FPI9.

II. ShaJdA 1M Fre; Be RewJated?, NATIONAL POST, Mar. 8,2007, at FP17, co-authored with Robert W. Vandall

12. Li!" Supportfor ISPs, REGUlATION, Fall 2005, co-authored with Robert W. Vandall

13. No TWJ-TI£f'T~, NATIONAL POST, Mar. 7,2003, atFPI5,co-authored with Robert W. Vandall.

MEMBERSHIPS

American Economics hsociation

American Bar Association Section of Antitrust Law

REVIEWER

JOURNAL OF Q)MPETITION LAw AND EOONOMICS

JOURNAL OF RISK MANAGEMENT AND INSURANCE REVIEW

JOURNAL OF REGUlATORY EOONOMICS

MANAGERIAL AND DEOSION EOONOMICS
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ATTACHMENT C



Before the

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, DC 20554

In the Mauer of

Applications of Comcast Corporation,
General Electric Company and NBC
Universal, Inc., for Consent to Assign
Licenses or Transfer Control of Licenses

)
)
)

)
)
)

MB Docket No. 10-56

DECLARACTION UNDER PENALTY OF PERJURY OF DEBBIE GOLDMAN

I, Debbie Goldman, hereby declare under penalty of perjury that the following is true and

correct to the best of my knowledge.

I. I am Telecommunications Policy Director and Research Economist at CWA.

2. Communications Workers of America ("CWA") is a labor organization,

representing approximately 700,000 workers in communications, media, airlines, manufacturing

and public service. CWA advocates on its members' behalf through collective bargaining

agreements and other means.

3. Members ofCWA reside in communities presently served by NBC Universal

owned-and-operated broadcast stations and Comcast Corporation's cable systems. Many are

NBC Universal station viewers, and many are subscribers to Comcast Corporation's services.

4. I am familiar with the contents of the foregoing Petition to Deny Or In the

Alternative to Impose Conditions. The factual assertions made in the petition are true to the best

of my knowledge and belief.

DATE

5102647

Debbie Goldm



Respectfully submitted,

%&~Debbie Gol an
Communications Workers of America

June 21, 2010

FOR PUBLIC INSPECTION

Kevin J. Martin
Mark C. ElIison
Jennifer A. Cetta

Counsel for Communications Workers ofAmerica


